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COMMITTEE REPORTS AND MINISTERIAL STATEMENTS - CONSIDERATION 
Committee 

The Chairman of Committees (Hon George Cash) in the Chair. 

Standing Committee on Environment and Public Affairs - Swimming Pool Fencing - Sixth Report 

Resumed from 4 April on the following motion moved by Hon Christine Sharp - 

That the report be noted. 

Hon BRUCE DONALDSON:  This report has probably been done to death.  What the committee found is 
important.  The Government has stuck with the status quo by demanding regulations to make isolation fencing 
mandatory by 2006.  Some comments from a professor in Queensland indicated that there were differences 
between what the committee found and what had been found in Queensland.  It is clear that what has occurred in 
Queensland is different from what has occurred in Western Australia for a number of years.  The committee tried 
to point out that there are three categories of fencing.  The first category is isolation fencing, the second category 
is barrier fencing and the third category is perimeter fencing.  All members know what is meant by the term 
perimeter fencing; it is the fencing around a property.  We all know that that is not the way to make swimming 
pools safe or to avoid the mishaps that unfortunately still occur.  Some statistics that were available to the 
committee showed that there was no difference between isolation and barrier fencing.  As we are all aware, 
isolation fencing is fencing around a pool.  Barrier fencing includes a house as part of the isolation fencing.  The 
Australian Standards insist that such houses must have self-closing and self-locking doors and windows.  The 
committee found that as many mishaps occurred with swimming pools that had isolation fencing as occurred 
with those that had barrier fencing.  Both categories could be very efficient in helping to avoid the unfortunate 
drowning of young children.   

The committee made it very clear in the report that the onus remained with parents or the people in charge of a 
child.  All members, or most of us, know how quickly young children can move; how they can disappear if one 
takes one’s eyes off them.  The committee made sure that the report clearly stated that the best way to avoid 
child drowning was supervision, and that responsibility for that remained with the parent or person looking after 
the child.  That remains the most effective way to prevent fatalities.  My view as a committee member is that the 
committee reported correctly.  I do not believe that isolation fencing provides any great benefit over what I call 
barrier fencing.  Those statistics have been identified and categorically stated in the report.  The committee did 
not agree with perimeter fencing.  We thought it was rather archaic and not good for supervision.   

Hon Peter Foss:  It is good in addition.   
Hon BRUCE DONALDSON:  Yes, but it is not what people want as part of the safety standards for pools.  Such 
comments were made to the committee, and it found them worrying.  Those people either missed the point of the 
report or had not read it correctly.  The recommendations also picked up the points made by the Royal Life 
Saving Society.  The report contained a lot of information that could have changed the way the law is applied.  
Of course, isolation fencing is very much a part of the construction of new pools.  Those who have only barrier 
fencing will have to comply with the new regulations by 2006.  In this day and age, most people building new 
pools also install isolation fencing.   
I believe that if people do not have young children, the best thing they can do with their pool is fill it in and grow 
tomatoes or something.  They are costly.   
Hon Ray Halligan:  Soon they will be able to grow cannabis.   
Hon BRUCE DONALDSON:  It could be cannabis.  I could grow my two plants.  I had not thought of that.   
Hon Nick Griffiths:  I am not sure what the honourable member is contemplating, but I trust it is within the law.   
Hon BRUCE DONALDSON:  I was talking about tomatoes.  Young kids get a lot of fun from pools.  We adults 
tend to be too busy to use them.  They are costly to maintain.  I am not too sure of the value of a pool.   
Having said that, I support the recommendations the committee made to this Parliament and the Government.  
We took what I believe was a sensible approach to the issue of swimming pool fencing.  I was disappointed that 
the Government did not pick up and run with those recommendations.  I do not think they were at odds with 
what the general public wants.  I think the general public would have welcomed the implementation of those 
recommendations, and that most people would view them as a commonsense approach.  However, the 
Government is entitled to make those decisions.  It was a most interesting exercise.  I believe the committee got 
it right, although others may not.  I support the report.   
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Hon FRANK HOUGH:  Mr Chairman -  
The CHAIRMAN:  I heard Hon Frank Hough, and he gets the call for calling out.  That is the way it should be.   

Hon FRANK HOUGH:  Thank you, Mr Chairman.  Hon John Fischer missed every call yesterday. 
The CHAIRMAN:  Only because he did not call out.   
Hon FRANK HOUGH:  When he called out, he missed the call again!   
I agree with Hon Bruce Donaldson.  I congratulate the hardworking committee on its report on swimming pool 
fencing.  I was one of the contributors to the report, but I am not talking about myself.  I am talking about the 
other people on the committee.  They examined all the evidence.  I thought they made the correct decisions.  
They worked very hard on it.  Like Hon Bruce Donaldson, I was very upset when I learnt that the Minister for 
Local Government and Regional Development did not adhere to our recommendations.  I thought our 
recommendations were good.   

Swimming pool fences can be divided into three categories.  Category 1 and 2 fences were regarded by the 
committee as being more or less of equal worth and safe for our children.  One of the most important factors in 
swimming pools safety is supervision.  Very sadly, about five or six weeks ago a young child drowned in a 
swimming pool in Tarcoola Beach in the Greenough shire.  I asked my staff officer to follow up the matter 
because I knew that the pool had category 1 fencing.  Once again, the reason for the drowning was lack of 
supervision.  At the end of the day, people can fill in or cover their pools, but there will always be glitches in any 
security system.  Sadly, another drowning occurred recently.   
I received an e-mail from Queensland, believe it or not.  It appears that Queenslanders can read, despite all the 
criticism I make of Queenslanders dragging their arms along the ground when they walk.  The e-mail from Alex 
and Nikol Ayres of 15 Waverley Road Camp Hill, Queensland reads - 

Hello, 
I read your media release dated 5/3/03 with interest.  As a parent of a 3 year old that drowned in an 
unfenced residential pool the issue of pool safety to me means something more than token gestures and 
flawed regulatory changes.   

Alex and Nikol go on in their e-mail about swimming pools.  Therefore, without boring members present, I will 
go straight to their summary that reads -  

. . . I do know that education and more rigorous inspection will ensure that things such as faulty gate 
latches and springs etc will be picked up and these have a significant role to play according to the freely 
available statistics from the various state injury surveillance units.   

The guts of their e-mail can be summed up in the committee’s conclusions under paragraph 11.6 - a priority - of 
the report, which states - 

Based on the information provided, the Committee is of the view that the most important issue is to 
ensure that young children are competently supervised in a swimming pool environment and that 
swimming pool barriers/fences are compliant at all times.  The best way to achieve this is: . . .  

The issues around supervision and due diligence continue to arise when dealing with this matter.  Some kids 
grow up with a dummy and a security blanket.  When mums and dads have a swimming pool with a fence 
around it, that is their security blanket and they take their eyes off the ball.  Subsequently, little fellas can wander 
into the pool.  I have been around a pool when a child has slipped into the water, and I did not even hear it 
happen.  I never mentioned it when compiling the report but it was back in the days when I had a fully enclosed 
swimming pool.  We happened to be consuming alcohol on a Sunday afternoon in the usual way when, all of a 
sudden, one of the kids started splashing in the pool and sinking towards the bottom.  Half a dozen people 
jumped in.  At the time we had about seven or eight adults sitting around the swimming pool but unfortunately 
our fault was that we had our backs to the pool.  We were not worried about the swimming pool because it had a 
fence around it.  Subsequently, we held no fears and we forgot to look at the swimming pool to see whether 
anyone was entering it.   

In conclusion, I was extremely disappointed that the minister did not adopt the committee’s conclusions after its 
long and in-depth evaluation from very valued and learned people in the industry.  One would think at the end of 
the day that the minister never had any intention of doing so because it happened so quickly.  The report was 
finished and, in the next breath, the minister had made the decision to stick to what he thought the voting public 
would prefer rather than what the committee had recommended based upon safety.   



Extract from Hansard 
[COUNCIL - Friday, 9 May 2003] 

 p7435b-7448a 
Hon Bruce Donaldson; Hon Frank Hough; Chairman; Hon Ray Halligan; Hon Kate Doust; Hon Simon O'Brien; 
Hon Murray Criddle; The Chairman (hon George Cash; Hon Peter Foss; Hon Kim Chance; Hon Norman Moore; 

Hon Sue Ellery 

 [3] 

Although I am very disappointed in the minister’s decision, I hope that I will not be involved again in a situation 
where an in-depth and valuable contribution is made that is purely mirrored as a smoke-blowing exercise.  If that 
happens I would be most upset.  

Hon RAY HALLIGAN:  I commend the committee on the work it has done on this matter.  The committee has 
come forward with a report that should be accepted and embraced by all members of this House. As we know, 
the minister in charge of this area, Hon Tom Stephens, has changed his mind on this issue on a number of 
occasions.  Whether the minister is prepared to acknowledge that matters not; it is a fact.  What we currently 
have before us and what the people of Western Australia have before them is again a hotchpotch.  The 
Government’s position on this issue was originally an election promise, purely because the Labor Party believed 
that it could win votes by adopting that position.  However, after some consultation - often because it was thrust 
upon the minister, not because he went out looking for it - the minister realised the consequences of that policy, 
and the Standing Committee on Environment and Public Affairs was then asked to look into the situation.  The 
committee came forward with a particularly good report, as I have said, that explained the issues and made 
recommendations that should be embraced by all members of this House.  However, again the minister has gone 
away and has been told, I suggest, that the election promise will prevail, to the detriment of the people of 
Western Australia, because again the Labor Government thinks more about its credibility - which does not exist - 
and more about wanting to put itself in a good light than it does about governing for all Western Australians.  

As other speakers have said, barrier fencing is not necessarily the be all and end all in providing safety for 
children around swimming pools.  In fact, the committee states at page 27 of its report, at point 11.11 of its 
conclusions -  

The Committee strongly encourages families with young children to bear in mind that there is no 
substitute for adult supervision of young children in and around swimming pools at all times.   

I think we would all agree with that.  I suggest that instead of going down this path, it would have been far better 
had the Government expended some resources in helping families to understand that conclusion.   

The committee looked at the situation in the other States and Territories - I do not know in exactly how much 
detail - to find out the type of legislation that they have enacted.  In the main, the other States and Territories, 
with the exception of Queensland and New South Wales, have gone down the path of category 2 barrier fencing.  
If isolation fencing is everything that this Government suggests it will be, why are the other States and 
Territories not going down that path?  In some cases they have had barrier fencing in place for 12 years, so it is 
not a recent change but has been in place for some considerable time.  Other members have mentioned how 
parents and others who know they have isolation fencing can become complacent.  I note from the report that in 
New South Wales category 1 isolation fencing is known as a child-safe barrier.  We all know from the evidence 
presented to us that nothing could be further from the truth.  It is not child safe.  It still requires individuals to 
watch for obstacles placed near a fence that a child can use to climb over it.  They must also watch for latches on 
gates that are not working.  Dirt underneath fences can be scraped away to allow a child to gain access to a pool.  
Of itself, a fence does not make a pool child safe.  We should not kid ourselves in that regard.  Yet again, this 
Government has taken a position in which it finds itself comfortable with what it has done and has forgotten 
about the good governance of Western Australia.   

This Government needs to take a good look at itself.  If it has made a mistake it should be prepared to admit it.  
The evidence before us suggests that what it is proposing is a mistake.  If it had any intestinal fortitude it would 
be prepared to admit that and look at what would be better for everyone in Western Australia, including the 
young people who, unfortunately in the future, may very well lose their lives.  If this Government goes down the 
path of having only isolation fencing and does not establish a system of education to explain to parents and 
others the dangers of pools - with or without isolation fencing - it will be doing the people of Western Australia a 
disservice. 

Hon KATE DOUST:  I support the committee’s report.  Committee members put in a lot of effort researching 
and inquiring into the issue.  It is a very important issue for the community of Western Australia.  It is with great 
reluctance that I am critical of the State Government’s reaction to the committee’s recommendations.  As a 
parent, this issue is close to my heart.  I have three very young children who are still learning to swim.  When my 
family visits friends who have pools I am always very wary.  As a number of members have mentioned, it takes 
only an instant for children to slip under water.  A few years ago, my family was visiting friends at Christmas; 
we were sitting with our children.  Members who know my second daughter will know she is a very active child.  
I looked away for a moment and, within seconds, she was in the pool.  My husband went in after her.  It was just 
as well we were there.  The pool was fenced.  The situation was very worrying. 
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I do not believe that just stipulating one type of fencing is a solution.  To stipulate that after a certain period all 
new pool owners must have a certain type of fencing may result in people becoming lackadaisical in their 
approach to pool safety.  It tends to engineer out parental supervision because people know they have a fence 
and may believe it is too hard for children to get over.  Hon Ray Halligan and Hon Peter Foss have both stated 
that children will find ways of getting into pools because they are so attractive for them.  Children are inventive 
and creative and if there is a way to do it they will do it.  The report mentions that, in addition to dealing with 
fences - be they isolation or perimeter and barrier fencing - we need to push the issue of educating the 
community, particularly the parents of young children, about enhanced pool safety.   

Hon Frank Hough talked about the recent tragic drownings in Tarcoola.  In my electorate in Rockingham, about 
a week after the report was tabled, there were two further drownings of two very young children who were able 
to access their family swimming pool, which was surrounded by an isolation fence.  If isolation fencing is to be 
the only option, how will we deal with a drowning, such as those I have mentioned, which may occur when 
someone props open an isolation fence gate while doing some work and a child slips through the gate when the 
person is not looking? 

The committee approached this matter sensibly.  Other States allow a couple of fencing options.  They 
effectively leave the decision on fencing to individuals, depending on their circumstances.  Perhaps that is the 
way we should have gone.  I am disappointed that the State Government did not adopt the committee’s 
recommendations.  My party in its policy platform prior to the last election committed itself to this issue because 
child drownings are tragic.  Western Australia had a high number of drownings.  The Labor Party had previously 
tried to address this issue and restated its position in that policy platform.  However, the Government could have 
been given the opportunity to revisit the options after the committee had conducted its inquiry.  I believe that in 
95 per cent of cases, the parents of young children who have swimming pools at their homes are naturally 
inclined to go for what is perceived to be the safest fencing and the most difficult for a child to climb over, go 
under or whatever.  I believe parents would go for that option anyway.  However, parents of older children or 
adults without children could have other types of security that would prevent easy access to a pool, such as a 
physical barrier designed around the home with an adequate locking system on windows and doors.  People 
should have been given the option, as the current requirement may prove a little restrictive. 

I say again as a parent that my primary concern is that this one option is not the solution.  In my experience, 
particularly with my children, if there is a fence or wall in their way, they will find the quickest and easiest way 
to get over them.  Ultimately, parents must be present at all times when their children are around swimming 
pools.  I am concerned that parents will say, “We’ve got a fence there, we’ve got a good gate, we’ve got a good 
lock, they’ll be all right.  Let’s go inside and have a cup of coffee.”  I believe there was a lack of parental 
supervision in a couple of recent drownings of children under the age of five, although the pools had isolation 
fencing.  I am greatly concerned that that could happen again. 

The committee was inclined to look at a couple of options on fencing rather than only isolation fencing - 
although I was not convinced of this by the statistics of the Kidsafe Child Accident Prevention Foundation of 
Australia - because not enough information was provided to the committee to establish that child drownings 
could be reduced by having only isolation fencing.  As I said, I am disappointed that the Government did not 
adopt the recommendations made by the committee.  The committee conducted a thorough inquiry into this issue 
and made some sensible recommendations, particularly focused on community education.  I hope that at some 
point my party will revisit its position on swimming pool fencing and will adopt the recommendations of the 
committee.   

Hon SIMON O’BRIEN:  I have raised this matter in the House on other occasions.  I will limit my remarks 
today to what I see as the two central issues, which will still remain when the few minutes available to me today 
have elapsed.  I say by way of introduction that I associate myself closely with the sentiments expressed by Hon 
Kate Doust in this matter.  She has shown a good understanding of the issues, especially at a human level, and 
has described some of her thoughts, observations and experiences as a parent, as well as a fellow member of the 
South Metropolitan Region.  I thank her for sharing those sentiments.  This is about people.   

The first issue that needs to be noted is that the clock is ticking for tens of thousands of households in Western 
Australia, and the alarm is due to go off in December 2006, when many of those households will suddenly find 
that they must go to considerable expense, trouble and inconvenience to make their properties comply with these 
current regulations, which the minister is persisting with despite the advice of the standing committee.  I remind 
the Chamber that it was this minister who put the idea to members of the committee to undertake the inquiry, and 
he then pre-empted the results of that inquiry by deciding that he would persist with this nonsense about 
compulsory isolation pool fencing.  That will have an impact on thousands and thousands of households in 
Western Australia.  Households that have gotten by quite well with generations of children and then 



Extract from Hansard 
[COUNCIL - Friday, 9 May 2003] 

 p7435b-7448a 
Hon Bruce Donaldson; Hon Frank Hough; Chairman; Hon Ray Halligan; Hon Kate Doust; Hon Simon O'Brien; 
Hon Murray Criddle; The Chairman (hon George Cash; Hon Peter Foss; Hon Kim Chance; Hon Norman Moore; 

Hon Sue Ellery 

 [5] 

grandchildren growing up with proper supervision will now find that they must go to all sorts of expense to make 
the gates that now open inwards open outwards, to put in isolation fencing where none is required and none will 
fit and all the rest of it.  The clock is ticking.  If it is so damned urgent, why do we have to wait until December 
2006?  This is a nonsense.   

The second issue that flows from the conclusion of this debate is that in addition to the requirement for isolation 
fencing to be installed by December 2006 is the extremely unpalatable knowledge that one derives from the 
collective figures that are contained in the report of the standing committee.  Since 1988 some curious “logic” 
has been applied by, as I call it, the pro-isolation fencing lobby - a sort of blinkered dogma that its logic is the 
only truth in spite of the figures, and not arising from an examination of those figures.  The second important 
point I make, which must be made, is one that I have not made before, and I do not make it lightly.  I have 
examined all the figures that are available, together with the references, and I thank the standing committee for 
its report and for providing those figures.  I have also read the source documents for the references, and I thank 
the committee office for providing some of those documents, while others were sourced from the Internet and 
other sources.  If I apply the same way of thinking as has been employed by the pro-isolation fencing lobby 
group, not only do I form the disturbing impression, as Hon Kate Doust pointed out, that isolation fences are not 
a guarantee against early childhood drownings, but also I see evidence that they may be counterproductive.  I 
hesitate to raise this matter in the House because it has awful implications.  What I mean by that is that if it is 
true that isolation fencing may be counterproductive, and if we have a regime under which isolation pool fencing 
is compulsory, regardless of the individual household’s situation, we could be setting up a situation whereby this 
compulsory law, with such limited exemptions, may lead to more deaths of young children, not fewer; and that 
certainly compounds the first problem I mentioned, which is the inconvenience to and unnecessary financial 
burden on so many households. 

For both those reasons I put those remarks on the record.  In the case of the former - the expense - the situation is 
absolutely ridiculous, and the Government needs to reconsider it.  I hope it takes the advice of some of its 
backbenchers and does so before people waste any more money.  In the case of the second, I certainly hope that I 
am never in a position to say, “I told you so.”  However, I genuinely fear, from looking at the figures, that 
isolation fencing gives a false sense of security and may be counterproductive.  Instead of stopping deaths 
occurring across the board, in some cases it may be contributing to them. 

Question put and passed. 

South West Metropolitan Railway Master Plan - Statement by Parliamentary Secretary, Motion 
Resumed from 4 April on the following motion moved by Hon Peter Foss - 

That the statement be noted. 

Hon MURRAY CRIDDLE:  This ministerial statement was about an announcement to follow the direct route for 
the south west metropolitan railway.  The decision was made in July 2001, and it was subsequently followed by 
the development of a master plan to justify that decision.  It was said at that time that the fast route would save 
something like 12 minutes on the trip from Mandurah to Perth, compared with following the Kenwick route.  A 
supplementary master plan, which was put together quickly, was developed to refine the elements of that direct 
route.  I was involved in the development of the previous master plan, and in that plan the section of the line 
from Glen Iris to Mandurah was similar.  However, further into the city is the area in which the major part of the 
construction will take place. 

In the master plan, some claims were made that patronage numbers would be substantially greater if people 
travelled along the direct route.  I remind members that the words in the statement are - 

The master plan shows significant gains in patronage, with modelling that uses current land use data 
showing all-day, weekday boardings from Mandurah to Perth for 2006-07 of 24 950.  There will be 
3 500 additional weekday boardings at the station at Spencer Road, Thornlie . . .  

That would happen anyway, because that is the direction that the link would take for the Kenwick route.  It 
continues - 

. . . which is a massive increase of 58 per cent over the patronage expected under the Kenwick 
deviation.  

It amazes me that we have never seen the document that shows how those figures were arrived at.  In fact, Hon 
Peter Foss has been trying to get some of that information.   
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Hon Peter Foss:  The only information I can get shows figures of 5 000 the other way.  It is hard to see how they 
evaporate in the current document.   

Hon MURRAY CRIDDLE:  Indeed.  Some of the figures in this statement make one wonder how the 
conclusions have been drawn.  The statement says that by 2006 the Kenwick deviation will attract 11 290 
boarders each weekday and that the direct route will attract more than 15 000 boarders a day, which is an 
increase of 40 per cent.  One wonders how that figure can be justified bearing in mind the southern extension, 
which begins at Glen Iris.  One wonders what would stimulate people to decide not to travel on the train at that 
time considering the amount of time that will be saved.   

Hon Ken Travers:  Are you saying you do not think there is a correlation between the length of time a trip takes 
and the number of people who use that service?   

Hon Peter Foss:  No, it is only a factor.   

The CHAIRMAN (Hon George Cash):  Order members!  If Hon Ken Travers is to interject, it would be helpful 
if he interjected towards the Hansard reporter.   

Hon Ken Travers:  That is the first time you have invited me to do that in a long time, Mr Chairman.   

The CHAIRMAN:  If the interjections are not heard correctly, they do not get recorded and we would miss 
everything. 

Hon MURRAY CRIDDLE:  I would like to see the evidence upon which that figure was based.  

Hon Ken Travers:  I understand that, but I am asking whether you personally think there is a correlation between 
the length of time a trip takes and the number of people who would make the trip.   

Hon Peter Foss:  It is only one factor.   

Hon MURRAY CRIDDLE:  I would like to see that information put in front of us.   

Hon Kim Chance was with me in Geraldton this morning.  He talked about the amount of traffic that cars would 
generate if this infrastructure was not built.  He claimed that by 2007-08 there would be double the amount of 
traffic in the area and that the traffic would travel into Perth at a substantially slower rate.  Among other claims 
he made, he said that the width of the Narrows Bridge would have to be doubled.  There are other ways to 
transport people from Mandurah to Perth.  Currently they travel by bus.  A substantial number of people 
currently travel on buses from Murdoch to Perth via the Canning Bridge.  Under this plan, they will continue to 
travel on buses to Perth.  About 74 bus services a day travel those routes, including 20 from South Perth.  Some 
54 bus services will continue between Murdoch and Perth via the Canning Bridge.  Those commuters would not 
save any time travelling on the train.  They will not use the train because they are adequately serviced and they 
would have to transfer from the bus to the train when they got past Canning Bridge or came from Murdoch.  
Government members have a battle convincing me that commuters would save 12 minutes if they had to move 
from one mode of transport to another.  It is a furphy to suggest that those people will travel on the train, because 
they would lose time changing between modes of transport.  Everybody knows that walking from a bus to a rail 
station and into a rail car to get to Perth would not advantage those people.  On top of that, the bus can take them 
to a multitude of destinations within the city.   

I wonder about the ministerial statement and the basis upon which it has been made.  I would like to know more 
about how the information to justify the statements contained in it have been developed.  The statement also 
claims that significant environmental benefits will result from a direct route.  I guess the Government is 
maintaining the belief that that number of passengers will not travel on the Kenwick route.  We have already 
seen, and the minister has admitted, that there will be a substantial rise in the number of people travelling to 
Perth from Thornlie.  If the route had gone further back to Jandakot, one wonders whether there would be similar 
growth in the number of people travelling on the train given that the Government has suggested that there will be 
a magic jump of 3 500 passengers in the Thornlie area.  This must be projected out to all those stations to get a 
reasonable outcome.  The statement is also made that the Government will maintain the project costs to 
$1.419 million - I guess that should be $1.419 billion - for the project.  I have already received a briefing on one 
of the sections from the Narrows Bridge north into the city and I know the cost has gone from about 
$195 million to something like $215 million.  It will be interesting to see whether that can be maintained in view 
of the huge blow-out in the cost of the railcars, in the vicinity of $110 million for fewer cars, which I pointed out 
the other day.  The minister has stated that she will maintain the costs within that budget, so it will be interesting 
to see whether she pulls the pin on this project when she recognises that the cost will not fall within the 
$1.419 billion. 

Hon Simon O’Brien interjected.  



Extract from Hansard 
[COUNCIL - Friday, 9 May 2003] 

 p7435b-7448a 
Hon Bruce Donaldson; Hon Frank Hough; Chairman; Hon Ray Halligan; Hon Kate Doust; Hon Simon O'Brien; 
Hon Murray Criddle; The Chairman (hon George Cash; Hon Peter Foss; Hon Kim Chance; Hon Norman Moore; 

Hon Sue Ellery 

 [7] 

Hon MURRAY CRIDDLE:  That is a crucial issue, because on top of that figure there are $40 million in 
community service obligation costs and also $59 million in interest costs a year.  A rail system must also have 
security officers - and nobody has mentioned this yet - which adds yet again to the cost of the project. 

Hon Ken Travers:  Are you arguing against the railway line? 

Hon MURRAY CRIDDLE:  I am talking to this statement.  I will now move to the plan that reaffirms the 
timetable for construction.  It states that Clarkson, Greenwood and Thornlie stations will be built in the latter part 
of 2004.  It will be very interesting to see whether that is carried out.  It states that Rockingham and Waikiki will 
be built by 2006, and Mandurah by the end of 2007.  The statement is also made that in order to minimise 
disruption, the construction on the foreshore will be completed in time for the opening of the new Perth 
Convention and Exhibition Centre in 2004.  An enormous number of issues in that section of the construction 
phase are of concern, not the least of which is that the 30-odd people with businesses in William Street that will 
be affected by this construction have not yet been moved.  That negotiation will be difficult, because it is 
obvious that the minister does not have an agreement with those people.  Initially there was no consultation with 
them - and that is well and truly recorded - and at present there is a stalemate.  Will the land be resumed and 
these people kicked out of their businesses and left to fend for themselves without any reasonable compensation?  
That will be a very interesting process, and it will be very embarrassing for the Government.  As recently as 
yesterday or the day before our people had discussions with some of those occupants and they are very 
concerned about their future.  This is not just about the people who own the buildings; it is about the people who 
are in business in those areas.  I hope this Government understands that those people will be hung out to dry if 
they do not receive reasonable compensation.  The budget contains something like $40 million for expenditure in 
that area, and it will be very interesting to see whether that is used for resumption of land or payment for those 
people.  I raise this issue because of the time frame and the pressure on individuals to move out of their 
businesses so that construction can be completed by 2004.  It will also put enormous pressure on the people who 
are doing the negotiating.  We do not want families to be disrupted.  I will watch with great interest the way in 
which that is handled by this Government and by this minister.  Towards the end of the statement, it says that the 
master plan was developed in consultation with local authorities and communities.  When an announcement is 
made that surprises everybody, that hardly indicates that the consultation process has been fulfilled in a 
reasonable manner.  That is quite a misleading statement to make to the Parliament.   

A number of issues in this statement worry me substantially.  I am concerned about the numbers supposedly used 
to justify the decision to follow this route.  They are very much up in the air.  We have seen no justification for 
them, other than the statement that these are the numbers.  There is no suggestion that people will get out of 
buses onto trains, in places like Canning Bridge or Murdoch.  Why would they?   The time frames put in place 
and the costs outlined here may well be of enormous embarrassment to this Government in the future.  

Hon PETER FOSS:  It is amazing how more things keep coming up every time this matter arises.  I will deal 
with the question raised by Hon Ken Travers about time and the effect it has on the number of people using the 
railway.  Of course it is one of the factors, but there are a number of others.  First of all, it must be determined 
whether passengers will, in fact, have a faster trip.  There is serious doubt about some of the travel times given.  
In particular, the Government has now given an undertaking to Hon Jim Scott to build another station on the 
section through South Perth; that will add considerably more travel time.  Other factors that need to be taken into 
account include comfort.  If people have to stand all they way on a particular form of transport, they are not too 
keen on using it.  Multiple changes are another factor.  It is not simply that people do not like changing transport, 
but that it takes time, which adds to the total journey time.  The time actually spent travelling from one place to 
another may be quicker, but the overall journey time can be a lot longer.   

Hon Ken Travers:  That is another reason people have a preference for trains over buses.  

Hon PETER FOSS:  Yes, but people also need to be able to get on the train.  One of the big problems is that 
there will be a very long section of rail in which people will not be able to do so, because no car park or bus 
transfer can be constructed over that long stretch of rail.  The South Perth stretch will have the river on one side, 
so nobody will be able to get on the train from that side.  Also, until Hon Jim Scott did the deal with the 
Government, people would not have been able to get on the train from the other side.   
Another factor is that the railway should be located where there are people who can get on the train.  One of the 
real advantages of the Kenwick route was that it would have led to development, made for trains, in an area 
which at present is greenfields.  It would have helped develop that area.  Most of the places the Government’s 
new rail route will pass through - those where it differs from the Kenwick route - will be places that already have 
an established public transport system that is efficient and close to Perth.  The Government will make that less 
efficient, to some extent, because the buses going up the freeway will have to travel with the rest of the traffic.  
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That is the solution of Hon Jim Scott.  If the Kwinana Freeway were reduced to one lane each way, many more 
people would travel by train.  I am sure Hon Jim Scott would give me the nod on that one.  
Hon Jim Scott:  Indeed we would.  
Hon PETER FOSS:  Indeed he would.  That sort of logic applies.  Of course, people can be forced onto the train 
by making the bus trip up the freeway take so long that they will want to transfer to train.  It is not that the train 
is better, but that the Government has made the public transport so much worse.   
Hon Jim Scott:  If you just had lanes of cars going along the freeway, as you would have, there would be such 
great traffic jams of people trying to get into parking areas that the trip would take even longer.  
Hon PETER FOSS:  The coalition Government designated a bus lane.  There must be a very good reason for 
changing from a bus system to a train system because of the difference in cost.  The Kenwick route was chosen 
because it allowed for a new set of subdivisions to coincide with a train service.  The coalition Government 
planned it in conjunction with local government, and it made a lot of sense.  The change to rail is not as simple 
as Hon Jim Scott said because many other factors are involved and rail will not necessarily give people who 
travel by car a faster option.   
The Opposition has continually asked where the Government’s figures came from.  The figures we have been 
given are not approximate; they detail to the last individual.  Surely figures such as those provided should be 
based on modelling.  We have been told that people have referred to modelling.  The ministerial statements and 
other statements made on this issue from time to time indicate that the modelling is still to be provided.  We keep 
asking where it is.  It makes us wonder whether the minister has something to hide.  The only document that 
contains that information is one that she accidentally tabled in the other House, the date of which correlates with 
this statement.  It shows that 5 000 more people would have travelled on the Kenwick line than on the direct line.  
If the Government is using precise figures it should show us the evidence.  The Opposition is not going around 
quoting precise figures on the number of people who travel via the freeway; the Government is.  Where is the 
paper that contains the figures on which the Government has relied?  The Opposition has been very fair with the 
minister.  The minister has quoted figures and made statements and claimed that the figures are based on 
scientific evidence.  Where is it?  I have asked repeatedly and tried to get an order to have the documents tabled, 
which the Government fought.  This is deja vu.  If the Government can make such categorical statements as this 
but wants to be seen as open and accountable it should provide the evidence.  I am not making the case; the 
Government is.  What does the Government think would happen if members opposite tried to make those claims 
in a court of law without providing evidence?  All I am asking is that the Government show us the evidence on 
which it has based its statements.  

I asked about a risk survey, in response to which a little bit of information was tabled, but not before a huge 
amount of time had passed.  The document I received was prepared more than two years ago.  When I read it I 
found that information had been left out, which is the very information in which I am interested.  I bet the 
parliamentary secretary does not know what is in this document.  I wonder if he has been given this information.  
A risk survey was undertaken of the track between the Narrows Bridge and Perth.  One risk alone has a 100 per 
cent chance of success and a 90 per cent chance of happening.  If it did occur it would carry an estimated 10.8 
months delay.  The cost is unspecified.  The cost of all the other risks in a worst-case scenario is $238 million.  I 
am not saying that all those risks will occur and that they will all be worst-case scenarios.  However, fairly high 
odds are attached to the one risk that has a 100 per cent chance of success and a 90 per cent chance of happening.  
I wonder if the minister told members opposite about that.  I would like to see some of the annexures relevant to 
that but that were not tabled.  That is why paper No 29.1 is of interest to the Opposition.   

Hon Ken Travers:  Did you ever table the societal risk studies that were done when the coalition Government 
built the Quit Motorplex?   

Hon PETER FOSS:  I was not asked for them. 

Hon Ken Travers:  Your Government was asked.   

Hon PETER FOSS:  I was not asked.  Is Hon Ken Travers suggesting that the Government is purposely holding 
on to those documents?   

Hon Ken Travers:  No way.  Are you suggesting that that is why you did not table your documents?   

Hon PETER FOSS: No.  I am curious to know why the Government is fighting all my attempts to see those 
documents.  This is the newly-styled open and accountable government, the same group of people who made that 
their election catchcry.  Why is it that when I ask for documents, I do not receive them?  Why is it that when I try 
to get an order -  
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Hon Ken Travers:  You receive a lot more documents than we ever did.   

Hon PETER FOSS:  We do not.  Moreover, I am left with the strong impression that the documents I have 
received do not match the consistent actions of the Minister for Planning and Infrastructure, who is very good at 
making statements but poor when it comes to finding the evidence to back them up.  Throughout this railway 
project she has been unbelievably secretive about the basis of her claims.   

Hon Murray Criddle interjected.   

Hon PETER FOSS:  That is right.  The whole issue is typical of the minister, which worries me.  Again we are 
debating this issue.  The Government has had many opportunities to provide us with the proof.  The 
parliamentary secretary is not even in the House.  Obviously he has some urgent business to attend to, just like 
the minister.  I have been trying to ask questions of the Minister for Planning and Infrastructure, but she is never 
here.  Why was she allowed to go to Europe while the House was sitting?  Government members cannot tell me 
that it was for a ministerial council.   

Hon Kim Chance:  For the same reason that you were able to go to Brazil.   

Hon PETER FOSS:  Unlike the Minister for Planning and Infrastructure, I did not go when Parliament was 
sitting.  She was not even here to answer questions that may have arisen as a result of yesterday’s budget.   

The CHAIRMAN:  Order, members!  The question is that the report be noted.  Given that there are no other 
speakers, Hon Peter Foss may choose to exercise his right of reply.   

Hon PETER FOSS:  I am very pleased that Hon Murray Criddle spoke on this matter.  I am disappointed that we 
did not hear from the Government, because during the debate both the former minister and I raised serious 
concerns and queried some of the information contained in the ministerial statement.  As members appreciate, a 
ministerial statement is not a political speech; rather, it is a document that provides information to the House.  
We are entitled to rely on the fact that when a minister delivers a ministerial statement he or she does so not only 
as a minister, but also as someone who has the benefit of being able to access all the necessary facts.  One of the 
most important elements of being a minister is to be au fait with one’s portfolio.  Ministers must be able to 
determine the facts so that people can rely on them, especially when those facts are presented to the House.  I 
raised a number of matters.  Hon Murray Criddle also raised a number of matters.  The facts that are the basis of 
the ministerial statement have been questioned.  The Government has been called upon to explain how those 
facts could possibly be put forward, as they do not appear to be reconcilable with any other external evidence.  I 
would have thought that that called for at least one more speaker, and that speaker is notable for his or her 
absence.   

That is what I want to speak on, if I may, Mr Chairman.  During this debate we have heard interjections from 
Hon Ken Travers.  I thank him for at least taking an interest in the matter and raising some valid points by way 
of interjection, which I hope were addressed when I spoke for the second time and when Hon Murray Criddle 
spoke.  However, I hardly think that an interjection by a parliamentary secretary who does not even have 
responsibility for this area can be considered to be a response by the Government to very serious allegations that 
the statement is false.  The Opposition is saying that the statement does not seem to sit with the facts.  One 
would have thought that a self-respecting government, particularly one that calls itself open and accountable, 
would feel compelled to have a speaker leap to his or her feet to defend the minister and to put before the House 
the irrefutable evidence showing that the minister had some basis for the speech that was made.   

Hon Ken Travers:  If this was the first time that this matter was being debated in the House, we might have 
responded to it, but we are not into tedious repetition. 

Hon PETER FOSS:  That is a very pleasing and useful interjection.  The member is quite right; it has been 
debated on a number of occasions in this House.  One would have thought that on each of those occasions a 
necessary response would have been for somebody to show us the evidence.  I thank the member for reminding 
me of the number of opportunities that the Government has had. 

Hon Ken Travers:  We have responded. 

Hon PETER FOSS:  The Government has never responded. 

Hon Ken Travers:  You may not like the response but we have responded. 

Hon PETER FOSS:  I am just saying that the Government has not put up the evidence.  It is not that I do not like 
its response, but it is no better than the original statement.  The Government is like the bellman in The Hunting of 
the Snark.  It seems to think that if it says something three times it is true, but the Government cannot produce 
the documents.  When will the Government table in this House a document relied upon by the Minister for 
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Planning and Infrastructure that matches her statement?  The only document we have seen that is 
contemporaneous to the statement disproves it.  The document states that she has fudged the figures by 5 000 
passengers on the Kenwick route.   

The member can say what he likes but the Government has never addressed that point.  No government member 
in this House has answered that point - never, never, never.  As the member says, we have debated it many times 
and the Government has had many an opportunity.  However, is there a tabled document in the House?  Why has 
a government member not said, “There you are.  That document has been tabled.  That proves the point”?  The 
minister in the other place, in an overly wheedling fashion, tabled the only document from that time without 
having seen it, because she was being criticised for not having any document at the time she made the statement.  
She said, “Of course there was a document” and tabled something without first reading it.  Then, whoops-a-
daisy, it shows 5 000 more passengers for the Kenwick route than the Government said there were.  One would 
think that the minister would say, “I am terribly sorry.  That document was misleading” or at least correct that 
document and say, “There is another document which gave the figures to which I referred.”  Somewhere along 
the line the two do not sit together.  The point I make is that the conspicuous silence by the Government on this 
matter indicates that its attitude seems to be to not say anything.  Open and accountable means that members 
keep their mouths shut; that way, they will get into less trouble.  In the case of the Minister for Planning and 
Infrastructure, that is probably a wise route.  Another minister in this House probably got the same message 
yesterday.  The safest thing for two of the Government’s ministers to do is to keep their mouths shut, because 
every time they open their mouths they say something that tends to be not much help.  I regret that the 
Government did not take the opportunity to refute the facts that have been put before the House.  It speaks 
volumes that it did not do so.   
Question put and passed.  

Standing Committee on Procedure and Privileges - Standing Order No 73, Time Limits on Speeches - Fifth 
Report 

Resumed from 5 December on the following motion by Hon George Cash - 

That the recommendations of the Standing Committee on Procedure and Privileges, Report No 5, be 
adopted and agreed to. 

On motion by Hon Kim Chance (Leader of the House), resolved - 

That progress be reported and leave be granted to sit again. 

Metropolitan Region Scheme Amendment No. 1040/33, Tapper Road, Banjup - Statement by Parliamentary 
Secretary 

The CHAIRMAN:  Does any member wish to speak to the question that the ministerial statement be noted?  If 
no member wishes to speak and no motion is offered, I will move on. 

Point of Order 

Hon NORMAN MOORE:  Assuming that nobody wishes to speak or move a motion, will this matter drop off 
the Notice Paper?   

The CHAIRMAN:  Yes, it will.  If someone had wanted to speak on this matter but was not here, I am sure the 
Leader of the House would have moved a motion to adjourn consideration of the statement.  I have not been 
given any indication of that.   

Joint Standing Committee on the Anti-Corruption Commission - Integrity Within the Public Sector - Review of 
the Anti-Corruption Commission - Second Report 

Hon SUE ELLERY:  I am a member of that committee.  I searched in my draw for my speech, but it is not there.   

The CHAIRMAN:  If you would be good enough to move that the report be noted, you will then be in a position 
to ask me to report progress.  

Hon SUE ELLERY:  I move - 

That the report be noted.   

On motion by Hon Sue Ellery, resolved - 

That progress be reported and leave be granted to sit again. 

Joint Standing Committee on Delegated Legislation - Sessional Report - 28 June 2001 to 9 August 2002 - Sixth 
Report 
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Hon RAY HALLIGAN:  I move -  

That the report be noted.   

Hon Nick Griffiths:  This is a very important committee. 

Hon RAY HALLIGAN:  I agree with Hon Nick Griffiths; this is a very important committee, as are all the 
committees.  All committees do a marvellous job, and all the members on those committees, irrespective of their 
party affiliation, do a sterling job.  For that reason, I continue to commend the committees and their work for this 
place.   

The Joint Standing Committee on Delegated Legislation has provided a sessional report for the period 28 June 
2001 to 9 August 2002.  This is the first time this committee has provided such a report.  Others have done so, 
and it was those experiences that encouraged this committee to produce this report.  A report of this nature 
provides an overview for the benefit of members and ministers, who do not have the opportunity to avail 
themselves of the good sense that often comes from those committees.   

As is stated in the report, part of the committee’s terms of reference require it to look at subsidiary legislation.  
We are all now aware that this State has primary legislation as well as subsidiary legislation.  Subsidiary 
legislation is enacted by way of regulations established by Acts of Parliament.  The committee must also 
consider the by-laws local government authorities wish to enact.  The committee has a responsible role in 
looking after the interests of this place and the Parliament generally.  We are aware that Governments of all 
persuasions are using regulations far more often than has been the case in the past.  On occasion there are very 
good reasons for doing so.  However, on other occasions, this committee has questioned the wisdom of certain 
items of subsidiary legislation, and has referred matters back to ministers with a very strong suggestion that what 
is proposed should be incorporated in primary legislation.  Such an issue arose in this place yesterday.  That Bill 
is still before this place.  The Joint Standing Committee on Delegated Legislation will review that regulation 
when it comes forward, and it will be up to the committee as a whole to determine what it believes is the best 
way for that law to be enacted.   

In commending this report to members, I read from the overview on page 7.  Paragraph 2.1 states -  

The Committee engages in technical legislative scrutiny.  It does not examine the policy issues arising 
in subsidiary legislation. 

That is a very important aspect.  The report continues -  

The Committee considers that questions involving government policy in subsidiary legislation fall 
outside its scope.  Rather, it seeks to ensure the highest possible quality of subsidiary legislation, 
supported by its power to recommend to the House that a particular instrument or a discrete provision in 
an instrument be disallowed.  

Paragraph 2.2 of the report states - 

That power is rarely exercised as Ministers and local governments usually cooperate with the 
Committee and undertake to amend the subsidiary legislation or take other action to meet the 
Committee’s concerns.  

Ministers and local governments in the main are to be commended for the assistance and cooperation they have 
provided to the committee.  The report continues -  

However, in this reporting period, two instruments of subsidiary legislation were disallowed.  One was 
the City of Perth Code of Conduct Local Law which is discussed at paragraph 3.39.  Another 
instrument, the City of Wanneroo Private Property Local Law, was subject to a selective disallowance 
but because the issues remained unresolved when the Parliament prorogued on August 9 2002, it was 
automatically disallowed under Standing Order 153(c) of the Standing Orders of the Legislative 
Council. 

Page 11 of the report outlines - I will not go through it in detail - the statistics of the number of instruments that 
were scrutinised.  As members can see, those numbers were considerable, and 50.6 per cent of instruments 
represented local laws or by-laws in the financial year 2001-02 - a considerable number.   

Over the past two years the committee has taken a proactive stance with local government authorities because of 
problems it has had with those authorities over a number of years.  Unfortunately, many local government 
authorities believe it has been a “them and us” situation, which has not been the stance of the committee.  It has 
tried to bring forward what it believed were not only within its term of reference, but also in the interests of - in 
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the case of local government authorities - the ratepayers of that particular authority.  Of late the committee has 
had a number of talks with the Western Australian Local Government Association and also has created a 
working group between members of the committee’s staff and members of WALGA.  Issues that have arisen in 
the past causing the committee to move a motion of disallowance are now often resolved prior to that occurring.  
This can only be of benefit to everyone concerned.  It saves an enormous amount of time, and if we can get 
WALGA -  

Hon Ken Travers:  You will never get your name in the minutes if that is the case.   
Hon RAY HALLIGAN:  That would be fine; I would not mind that at all.  I would like to see all the work done 
outside the House rather than waste the time of the House.  Unfortunately, that will not always occur.  It is 
unlikely to occur for some time because some local authorities believe not only that they know best, but also that 
they - rather than this Parliament - created themselves.  They tend to ignore the Local Government Act of 1995.   
Hon Nick Griffiths:  Are there any particular local authorities that come to mind?   
Hon RAY HALLIGAN:  Yes, they certainly do, but I will not mention them at this point in time.   
Hon Ken Travers:  I think the public have a right to know who they are. 
Hon RAY HALLIGAN:  Did I not mention that a short time ago when I quoted from the report at point 2.2 and 
said that two instruments of subsidiary legislation were in fact disallowed?  Does that not answer the question?  I 
will repeat the names of the local government authorities: one was the City of Perth, and the other was the City 
of Wanneroo.  Does that not satisfy the member?   
Hon Ken Travers:  Can you name some that are not in the North Metropolitan Region?  

Hon RAY HALLIGAN:  I do not think it is mentioned in this report, but I know from reports in the newspaper 
that the City of Belmont may periodically have a few problems.   
Hon Ken Travers:  I am sure Hon Nick Griffiths would like to know the recalcitrant ones in the East 
Metropolitan Region!   
Hon RAY HALLIGAN:  I am sure he would be able to advise us rather than the other way around. 
Hon Nick Griffiths:  I am interested in your views on councils that you think are recalcitrant.  I think you should 
share your list of names. 
Hon RAY HALLIGAN:  The problems that the committee has been having with these local government 
authorities have in the main been minor, but they have been time consuming.  It has been an educative process 
and one that I believe is starting to work particularly well.  The Association of Local Government Authorities 
has provided to its members model local laws.  Unfortunately, some local government authorities have believed 
that they can just change the name at the top of a local law and make it their own.  Unfortunately, sometimes 
they do that without going through the wording within the local law to find out whether everything within it fits 
their own circumstances.  I think they are now starting to learn reasonably quickly that that is something they 
need to do prior to the gazettal of the local law, because one of the issues associated with disallowance is the 
cost, not only in time but also in dollars, of local government authorities going back, often to their legal advisers, 
to have these local laws rewritten and gazetted again.   
Hon Ken Travers:  It is confusing for the local people too.   
Hon RAY HALLIGAN:  It certainly is.  One of the anomalies that has been around for some considerable time is 
that as soon as a local law is gazetted, it becomes law.  If the Parliament decides that a local law should be 
disallowed, it is no longer law.  However, in the period between gazettal and disallowance, it is operative. 
Hon Ken Travers:  And some local councils will have changed all their signage in the ensuing months, and they 
will then have to change it all back again.   

Hon RAY HALLIGAN:   That is exactly what can happen.  Hon Ken Travers is absolutely right.  It becomes 
very confusing for all concerned.  The committee has been mindful of that fact and has been trying to find a way 
around this problem.  The difficulty has been that some local government authorities have wanted to come to the 
committee to present everything to it and ask for the committee’s concurrence prior to gazettal.  That creates 
enormous difficulties.  We are trying to find other ways and means of satisfying the needs of not only the local 
government authorities but also the Parliament.  I suggest also that the current ministers - I will not name them - 
have been particularly good in answering the queries of the committee.  If the committee has brought forward 
what has been recognised as a logical and rational explanation for amending a regulation and/or including it in 
the primary legislation, more often than not the ministers have acceded to the committee’s request.  In that 
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regard things have worked particularly well, not only for the committee, of course, because we are just the 
engine room, but also for enacting what I believe is better legislation.   

Hon Ken Travers:  Does your committee go directly to the minister or the department when you have those 
queries? 

Hon RAY HALLIGAN:  Quite often letters have been written directly from the committee to the minister.   

Hon Ken Travers:  I think they should go directly to the minister rather than the department. 

Hon RAY HALLIGAN:  It depends on the issue.  The committee has not hesitated - not even under the previous 
Government.  This is why I believe in the committee system.  It is particularly good; it works very well.  
Members of the committee are prepared to put aside their political ideology for the sake of the issue. 

Hon Ken Travers:  It is not about the politics, it is about the relationship between a Government of any political 
persuasion and the committee. 

Hon RAY HALLIGAN:  I understand what the member is saying.  I have often found that when a committee has 
new members they are somewhat reluctant to accede to a suggestion that something should go back to a minister, 
particularly when the minister and his department may be wrong.  After a very short period, all the members of 
this committee have been more than happy to look at an issue and find ways and means of resolving it.  If that 
has meant going straight back to the minister, that has been the case.  I suggest it is working particularly well at 
the moment.  There have been some instances when the minister has not agreed.  We have gone backward and 
forward a number of times.  Invariably, there has been a resolution.  There may be occasions when we agree to 
disagree and put something in the diary for the future to check whether something has been working.  In the 
main, the system has worked particularly well and I sincerely hope and trust that it will continue to be that way.  
I can see absolutely no reason why it will not. 

Rather than go into a lot of what is already in the report I commend it to members to read.  There are any number 
of aspects of the report that will give members greater insight into what is happening, not only with the 
committee but also the issues the committee is dealing with.  I particularly commend members to read page 37, 
which is the last page of the report.  It contains a flow chart of what happens with subsidiary legislation.  In 
itself, it is very important because I periodically receive inquiries from other members about certain regulations, 
if anything.  Quite often, the request comes a little too late.  I am sure members of the committee will be happy 
to explain certain aspects of the flow chart, should that need arise.  It will place members in a far better position 
to inform their constituents of what can be done with certain types of subsidiary legislation in a timely manner. 

The report goes into quite a bit of detail in certain areas in which it is believed there is a need.  Some of the areas 
of concern for the committee, as can be seen from some of the headings, include the inconsistency between the 
Act and its regulations.  I will now use a term I believe should not be used - ultra vires.   

Hon Peter Foss:  It is not obiter dictum. 

Hon RAY HALLIGAN:  I believe it is; it is quite specific.  The committee believes there are many instances of 
regulations that are ultra vires the Act. 

Hon Peter Foss interjected. 
Hon RAY HALLIGAN:  I will tell the member later about the story. 

That issue crops up frequently.  I hope the committee - called the working party - will be able to resolve a 
number of those issues so that the model local laws drawn up by local government authorities do not create that 
situation. 
Another issue that crops up periodically is whether an impost is a fee or a tax.  This issue has been ongoing for a 
considerable time, and no doubt will continue to be argued from time to time.  The committee is mindful of this 
issue and has worked particularly well on it.  Again, politics do not come into the issue.  It is a matter of 
satisfying all members of the committee that they can argue the case that an impost is a fee or a tax. 
The last item in the committee’s report states - 

The Committee intends to further progress its initiatives regarding local law making during the course 
of the Second Session of the Thirty Sixth Parliament, continue its scrutiny of subsidiary legislation and 
deal with any other matters that fall within its terms of reference.  

I commend the report to members and I congratulate and applaud the members of the committee. 

Hon NORMAN MOORE:  One good aspect of this part of the parliamentary program is that it gives members a 
chance to read the reports and the ministerial statements on the Notice Paper.  It is not a bad thing every now and 
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again for members to be reminded of what the committees of the House are doing.  A little while ago, I rushed 
off to get a copy of the report when I thought I might have to be the lead speaker from this side of the House; 
that is the best thing I have done today.  It has given me a chance to reflect on this committee and I have come to 
recognise what a good job it does.  I say that in the context of the situation that applied to subsidiary legislation 
when I first became a member of this place.  In those days there was no delegated legislation committee.  There 
was, in fact, a non-parliamentary committee that considered delegated legislation, which was a group of people 
appointed by the Government.  I recall that the group, when it got around to considering delegated legislation, 
reported its view to Parliament once a year and the President read out the report; that is far as it went.  I do not 
recall a disallowance motion having been moved as a result of that scrutiny.  Members moved a number of 
disallowance motions on subsidiary legislation.  However, the permanent body to scrutinise delegated legislation 
was a non-parliamentary committee and, as a result, it did very little work and very little scrutiny of delegated 
legislation. 

I acknowledge that the Joint Standing Committee on Delegated Legislation commenced in 1987 by a decision of 
the Parliament to establish a committee system.  The report states - 

The first Committee was established on November 19 1987 following the Report of the Western 
Australian Legislative Council Select Committee on a Committee System in the Legislative Council. 

That was an important report because it began the committee system in the Parliament of Western Australia, 
particularly in the Legislative Council.  The current committee is a joint House committee, which is an unusual 
but probably sensible approach.  It is important for members of both Houses to be aware of the effect of each 
piece of delegated legislation and to have involvement in its scrutiny.   

The committee has developed very significant expertise.  We have seen and continue to see the committee 
making its presence well and truly felt in the Parliament.  Regular motions for disallowance are moved, most of 
which are of a nature that is designed to protect the position of the Parliament until such time as a particular 
authority or local authority can respond to the committee’s concerns.  However, there have been quite a number 
of debates in the Parliament over the years as a result of recommendations made by the Joint Standing 
Committee on Delegated Legislation and a number of regulations have been disallowed, but probably not as 
many as a result of the committee’s work as has been the case with certain political activities of members.  
However, it is a very important level of scrutiny that we very much need.  When I think about how important 
delegated legislation is in the lives of Western Australians and how little scrutiny it used to receive, I understand 
and realise how important is the work of this committee.   

One point I note in the report and of which I am obviously aware is that paragraph 2.1 of the overview in chapter 
2 on page 7 states -  

The Committee engages in technical legislative scrutiny.  It does not examine the policy issues arising 
in subsidiary legislation.   

That is a proper arrangement at this point.  However, from reading some of the views that the committee has 
expressed on various items of delegated legislation, I sometimes wonder how it separates the policy from the 
technical aspects of a piece of legislation.   

Hon Ray Halligan:  With extreme difficulty.   

Hon NORMAN MOORE:  Yes, with extreme difficulty.  I think it would probably be a good thing if it were to 
stray into the area of policy rather than stray in the other direction.  Quite often, with so much subsidiary 
legislation around, it is pretty hard for members of Parliament to keep themselves abreast of all the things that 
are taking place through that avenue of legislation.  Although it is important for opposition members, as much it 
is for any other member, to be aware of what is happening in, say, their own portfolio areas of responsibility 
through delegated legislation, it is still a pretty difficult task to do all the work that is necessary.  I would not be 
at all unhappy if the Delegated Legislation Committee were to drift occasionally into the field of the policy of a 
Bill and to advise the House from time to time if it thought there were some serious policy issues attached to the 
delegated legislation. 

Hon Nick Griffiths:  It is a committee with a very big workload.  If it were to go into policy areas, given that 
workload, the other work of the committee would be inhibited.   

Hon NORMAN MOORE:  I acknowledge that and I am not arguing that it should be given complete 
responsibility for the policy of Bills and make recommendations accordingly.  However, I am suggesting that if 
there is an area of doubt, it should move in the direction of looking at the policy, as opposed to moving in the 
opposite direction in which it deliberately seeks to avoid that area because that is the committee’s charter.   
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Debate interrupted, pursuant to sessional orders. 

Progress reported and the report adopted. 
Sitting suspended from 3.45 to 4.00 pm 

 


